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Re: RedlininglFailure to Serve by OVS Provider.>.C.S...Docket 96-46

Dear Chairman Hundt and Commissioners Chong, Ness and Quello

I am very concerned about claims by potential OVS providers that they can "pick and choose" what
areas to serve because this may lead to discrimination and redlining that will result in minority, low
income and growing areas of our nation's municipalities from being served by an OVS provider.

I am particularly concerned about this where the OVS provider is the only land-line video provider.
This may occur in a substantial number ofour nation's communities, especially if cable operators are
allowed to switch to becoming OVS providers Also, the new Telecommunications Act allows
telephone companies to buyout cable companies in certain situations; and the laws ofeconomics may
result in there being only one video/data/telephone provider in a given area, which could well be an
OVS provider.

Thus there is a substantial risk that the Open Video System provider could be the only wired, land
line video provider in many areas. If such a monopoly OVS provider has no restraints on where and
whom it serves, it is likely to discriminate against or fail to serve large segments of our population.

c-

The area that The South Suburban Mayors and Managers Association represents, the southern
suburbs ofChicago, are traditionally ignored by new telecommunications service providers in favor
of the more affiuent northern and western suburbs I am very concerned that OVS companies,
~i!~~llt!~e m~ndate to provid~...ll..nJ~~~s~service, will neglect ourarea........._.. _ .. _ ..

CHICAGO SOUTHLAND
1904 West 174th Street· East Hazel Crest Illinois 60429 • (708) 206.. 1155 • Fax (708) 206 1133



I urge the Commission to prevent OVS from becoming a "redlining" service where large segments
ofour population cannot receive it. In this regard I urge you to consider and adopt in your OVS rules
recommendations such as those set forth in the May ]4 letter to the cable bureau from Counsel for
Michigan, Indiana and Texas Communities.

Per the Commissions ex parte rules, a copy of this letter is being provided to the Secretary for
inclusion in the public record

Sincerely,

Beth Ruyle
Executive Director

cc: Mr. Blair Levin, Chief of Staff for Chairman Hundt
Ms. Suzanne Toller, Legal Advisor to Commissioner Chong
Ms. Mary McManus, Legal Advisor to Commissioner Ness
Mr. William F. Caton, Acting Secretary
Senator Paul Simon
Senator Carol Moseley-Braun
Rep. Harris Fawell
Rep. Bobby Rush
Rep. Jesse Jackson Jr
Rep. William Lipinski
Rep. Jerry Weller
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Re: QVS Rulemaking --:l\,rca.Sgyed

Dear Meredith:

Thanlr:: you for taking the time to meet with representatives of the Michigan..Indiana ::md
Texas (MIT) Communities last Friday. Your doing so is greatly appreciated.

You asked the communides to respQnd on the issue of whether an OVS pro....ider bas a
-universal se.rvtce" requirement In summary. we. believe that OVS providers are subject to federal
and local restrictions on where they serve. This is necessary to prevent discrimination. redlining
and weconomic redlining" which would result in minority, low income and growing areas of 011 r
nation s municipalities from being served by any O'I"'~ or 0 VS provider.

We are particularly concerned about this in the situation where the OVS pttwider is the only
land line "ideo provide., which i;s likely to occur in a substanrial per(:ent~ge of the mlliorl';,
comnluciti~. Tnl.$ (;ould OlUlT. in particular, if c3ble operators are allowed to switch to hec"TTm~D

oVS providen; (and is an additional reason why rhis s.hould not happen),
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_(~~_VS ()'lerhJlH~j.ne ~lQl,!::tQlv S~G.~n~:triQ~ ~·1uch f.."f' OJ{~ (iJ~::cussten to date on ()\llj::~ h:J5
implicitly focused on the "overbuild" .sitGaH(Hl, ~hat where an OVS proY1der would he s~~rvlng

"~n ""'''a ~t ...,"AA,: St"n'r..l h, 'He ;"","'1'mben! !'f'h.!,.. ' ...·"..····t~r A'lrh-"ak ....,,,.. ,.!--,U:',F,,- ,"",~., r'-~'" ;" c"rr.'
(:.U GU<'; CU;"-UUl ~ i..J) iuo j,H '" i.j Ii.- """'- ..,0 \J~'''V, 0 Vi.. ~ .,';,i..iI ~JUeH \iT -... t... l,-\,J~ I Jr,. Ib.a..J' .. JLl,i.ll LI J ~ tH lie

instances (and it has tJeen rare in the U.S H) dtHe) >Erious concerns from allowing ail CIV~

operawf discretion f)f! \i{h~re am! whom to serv!' arise m the more m:e]y sim,mon elf rhp OVS
provider being the only (1 C' monopoly) h.n!"! 'in"" "ld('(' pmvider.. This is disC'Us!1cd nexr

(1) "Th~ 1nrt1mh~!1t c2tb!e operftto~' ~~~~+ch~~ H) beroming, 30 ()VS prOV!fJer" l"hi~ i~

partiCl.rlarly Hk~Jy hJ O{~~'lr tf th~ c~bte Fn·~~'.J1de,! p,~t'\fid~~'ncal~_elephon~ stT,..'i[~ }1~S

you ~~no\!,.r, h2_\.rit"'~ cable comp~_n1e:;:~ F~rovide phone servIce V·l~S stre5sed b) \Jj(,-:e

Preslfjent n-(...r~ in hi$ recem 5p~e('11 to the Ncr.". cOl'!vention~ was encourage<t by the
1996 TelecommunicatioIlS .Act; and now is starting to occur. For example, auached
are the first few pages of C..onunenUl( Cablevision' s ,"-~ay 9 application to provide
telephone service in those areas nf Michigan where it has cable systenis. This
inc.lude<; thl"'. 'itiltt·, r.apit31 ... Lan.Cjin~.- 11'i well as nump.rous other citic~

It is hig,.irly likely that other ~hle ~perntors in Michigan a!1d oth~r states wilt fo~IQu;

Condnentars example such that they will be local etch.ngt carriers and rhus cJ8.im
that fhey can switch to being OVS providers,

(2) - In many areas, the phone company can buyout the cable Mmpany as is now
eJPcessly allowed under new Section 652 of me Communications Act (added by lhe
1996 Act). Section 652 in general allows such buyouts in more rural areas. for all but
the largest cable operator in tile top 25 television markets, s.nd for certab'l cable
systemS outside the top 100 television markets.

(3) -- In the medium to longer run. the Jaws of economics (in particularlhose rel.ating to
ilatural monopolies) may result in other<: being "one wire" to many sub:icribers home.s
which Jm..wides both telephone. video and data, This could be the result of either the
cable operators displacing the phone ~Jrnpanjes or viet: versa. In either case, the
resulting entity ,viII be 11 Jocal t'Cchange carrier Rnd claim that it can be an OVS
provider.

Thus, either by t--able operators providing t~lephone service WQay or other mechanisms the
nation is likely tn· race large numbers of ~T'eSS where the OVS opentWr is the.2.rr!Y wired video
provi:jer. fl.$ OPP05<~,C 1 ' th.e ()\lS provider 1EHlg an GverbuildCf.
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Redlining/L)Jscrimination: A monopoly QV'S prc'Y'Hler v"n:b no restr~Hnt..:. on WhCi\': dil.j Writ I

it Si'er'-/es is likely :0 di.5crirrIinate agains.t la.rge Se~in(;[j{;; ot the dultOn';:; populoliun in the PiC\ISi{lIi

of service, These groups - predomimnely minorilies. io..... irlccme groups or growth area~ Of! !h,:
edge of murucipajties ~, will (i!ither haye no video :\el'l'ice or oistlnctly inferior service (3S carrcm
1960:!i or 70 ~ cahle systems are.!!Q! upgraded, while more affiuent area.<; are upgraded to " h h(
standard). TIw r'?a5on for disc'riminatiofl 1,\,;)lIi': i,e iilp: dl'.'\ir~ of the OVS ope"ii,,' <" ;; "

more afnuel1t-:l)ll~ thu~ mll!"r profim.hlf . ,!!,,~,

-t.~':":. (~2.;~ ~1~d sl.inlti;~n~

tf d. i:~ J.c~ 0,\15 tJivviJeI 4jj,d djcrc: arc
no (:Otistl"ainLo; (Ul where and whofn L< :-.erves, AllacOstia is iikely 10 be Id~ wilt\

distinctly inferior cable service, !f any .H li' I

income inner city areas are likely tD not be served hy OVS, or again receive inferior
sc:tvice. For cumple. Detroit has 62% uf ju- popuiallon below the poveny line ano
has. only 31% penetration on cabi.e, less than half the national average. The fLgurci
and risks f()( Diilla.s are comparable. A current example of such red1ining Corne:>
from San Francisco. where we are informed [hat the current operator (ViacomjTC1)
does not serve certain minority/low IOo.'>me ~reas of the city (who thus have.llQ cabk:
seI'\ice) because it claims that 1t 1$ net requir~d to do so be<:ause (accordiug to elK
operator) language requ.i.ri.ng this was not contained in its francbi5e to Serve. toe cit)

'Ibe6e- illustrations show'how the lack of any requireme~t Qfi whQre a.w1 whQ to serve could
lead to major discrimination in the provision of OVS services, The resulting harm is particular-I;'
great where OVS ~ the only wired provider.

To prevent these types of problems cable franchises typidl.Hy contain a density requiremen1.
which if met. requires the cable operator to 5<'cve all residen£$ of the area in question. For
example. a franchise might require service without any line extension charge by the cable operator ~_

wherever there are X dwelling WllU per mile of street (pro-rated up or down fo': areas of mJre O[

le~'i than one ITl.iJ I;)

Mwricipalities with denser populations tYPically reqlure in their cable franchises tha t service
be available to aU residents, with servkc to any low density i11\';a5 being more then compen<;;.:11tr
for by high density areas.

Fina.lly mvnicipaliri~s have rianti-redlining' provisions ~H their franchises, for example .:E

directed by Sectwn 621(a)(J) of the 1984 Cable Act Ofleil :>,(J(h provisions pred:ue Or ,He mo'.'
cxpamivc in the iI.il of ;nvidiou~ oiil::riit \11<111 SCI iI'l' '1.1 (<lJ{Y.l
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The p.roblem is equ.ally acute in g.rQ\~th area:<. and !()w~r den~ilY area.... towards tne {;cge D!

rb h bl t (~O~ p-xampl'"') of'''''' --- -ieMa .L.,.. ,l,.. I..--', .. :n'~ -',.-_:~-- ,. - - - '-,u an areas w erc ca e opera ors ~' ~ v .... "vB ;';UH ., Ui<,H, j,qc illiu.,il'f\ U",Uj,i.i~ '''' "',J'.) iV':,

for them to provide service. A good example of what eouid occur COl1le:.~ from La" Veiia,:-:, I"\
where the cable. operator r.efuses to 5erve much of the gmwing ~lIburt)}lll areas h~cl:luSP n <: j;~Hn'

its franchise lad{.~ any" dwelling units per mile" reqIJiremenL

This type of problem )5 fairly widespread wWi1fds the edges of m\".lropoHt ..Jfl ::llt.;\ __ :,d;1

more ru..raJ ~re.as where the single bigge~t (,Jlbl~. issue is !lot cable rates 01 cable ch~nnel~_ DUl tll(

jpillUIi1:Y nt subscribers to Qbtain cahIll! seNi~. A.g~iY\ m,.midpaH\ie't. r1(.Idr~"'c, ~his problefP h "o'll!r

In conclusion, there is thuS a major risk that Wltho!Jt requlr.eme!1t5 en ()V S prnv,ders nt
where and whom lhey serve, that mIDC)rity. inner city and gnywth areas of the nation's muni('lpalltie~

may be lett without any kind of wired video service, The numbers in queliotior. CGLild he large, e.g:
20-40% of tbe natiuIl'·, population.,

Control Right-of-WAYLCompeQSit.ll$,'m: One element of the compensation which 2-

municipality receives for the use of its right--o(.ways is adequate assurance that its citizens~jl! DE'
served and will not be discriminated Bgail1$t. The exaCt language will -vary from community t('

community, such as the <!welling units per mile or "serve all residents" examples described ahove
Sud1 provisions afftnnatively prevent discrimination based on race, income Level. public assinance
3tam'i or housing density_

The key is that ri8hts-of.way are owned by tbe public. The publiCi through the municipality,
is constitutionally entitled to just compcmadon for use of (be rlghts--of-way. Such compensation
taka a variety of forms, including not oniy monetary oompensation bm requirement!) such as those
set forth above to ensure !bat public risbts-of-way are used fO serve the publk generally and to
prevent thw- -..se in a QiaaiminatQl)' fashion. Such provisions ensure that as many resideats a<;,
reasonably possible are provided service.

Note that the preceding proyisions extend noc just to who is provided sentice but are often
appJie4 to aud'l factors as the timiD8 of theb~ (or rebuilding) of a &}'Stem SQ that an_ operator
caunot obtaili indirecUy (by a 15 yean buill! of ii 10 mile 5Y5tem) what it could not do direcrly,

Municipalities thus bave the authnrityJ AS a part of the just compe-n~adon they receive anr.
to prevent dismminarory use of public property. to take analogous actions in the OVS :Jl'ea.

FCC Authority and Rules Needed: For the reasons ~.el forth above, the matter of Wb~T:
and whom OVS o(lerntors s~rv~ is an issue thi5 Comm.ission must address. Casting rhe issue as J.

.. universal service" issue is probably mu correct bee'luse. as the Commission is aware, cabit
operators curremly do- 11m serve all (or nearly, ali) residents of tne United States (to contust tr ,

phone COrnp1:lOleS, which effectively dD prt>vide service to most U ~, residents), and OVS ;" like/,
to be more, like cahle ,han telephone It would [)f verv unfortumHe if I hi.~ Cnmrl'li<;c.inr, We" ',' r"

afjr)J)I ~·n[t;s w'hl(~~f \J.-"f(i'id,ih~v{.:;, lh("' i:~rft'("t. H:,t.;,- ~_~rh:, ;-,~ ~h~ ~jlnH1"'tlt'l IH t;"ti n! t~t~ \'~~-~r '~: !,-:l,l'!""!"
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cable companies to start discriminating again..<.;r minorities, 10....· income grotlpCi Dr ~(lwcr ("[1\11,

e~OErn.r}hir: ar~~~1 as nf,7imbf;d abij\t;',

W"" rhue k.."J;..-".. th" r"omm;u;,.n <'~){)Ulll ,,, .,.,;f'pn!l .... --l .. th~ f'}llo"!;"''' ;.., ;... (,';'(~ ",!~, .
.. f._ t,.,[ ..:' Ul...- ..u.--,·,~=..' ... i\"- ;,......_. .i.,;: ..:H.V.l. .,ji iY, fH Oil ,,;;.H.f. .... 'U, Vv ~;i;_ Ii.. W r;ii!!t lili ,L-. V;'.,.J i l!'l...:"

Fi.rst, it should set forth a minimum demir, reqoiremerit COi ~ervice of no more thall 10 nwellbg
umt..., «(>rolpied or liMccupied) per mile of stree[ All are,as meeling this requirement (Pi'f!' carr, i
up or down for area.') more or less than one mile) would have [0 be wired for OVS se(VIC(~: \"ith\ 1

two years. A.n OVS provider could dev[ate frl')m thi~ requireme.nt only if it lid:> ublall;-:J thr:
advance concurrence of the municioatltv bcia!! :,crved ~nd jf such deviarion is ;.fpprovl"j hv I\-,~;. .' v - ~ ; .

Commission in the o'rtification proct:s" -X,dap1!ne l-! s!nr.!~ Hand<.!rd wo!!!d pi.wide "1' V ~

p'r(rvid~rs with a $i!n+-)l~~~ cle~r test Df gen~,r2~ ~,pphcabili~y~ yet WOt1!d requ~'r~~ them to torr ~~; ,
local muricipalities "" who without question are mo<:[ knowledgeuhle as to local condit' ;i

"itl1l1iinn~ "'lhf.n~ ;If',\li;"Hinn~ from thl~ <'i~jnd;lrd ~n' ',/,i,iii ilnte-u

As an ex,,'unple, municipalities have seen variatiom in densit"j and service. area rcquit~ni\"'nl~

based upon IDcn pec:uliarly local factor5 ~s te(lain (mountains, f!\'el::i, lake:.) , ('nan math:: ubs(adc'
(mining are-as, F,~deral installations), and uniql,le variations in demographics, housing and other
residential occupancy pattem'l.

Second, the Commission should enunciate strong rules. against discrimination on m"idiou5
grounds analogous to (but more extensive than) those set forth in Section 621(A)(3) of the Cabk
Act and make clear that any violBtioft of such provisions vJould automatically Te$U[t ir OV·;
certification be.ing terminated and the operator hecoming 8 cable operator. An exampk (,r suei"'
language is 3ttached.

Third, the COUJ1~ should t8.ke strong action to pre'U$m cable operator:; feam J redlinin('
cities with large minority populations. For example, it should prevent an OVS operator from
electing to serve only the Maryland suburbs but mJ! serving Washington D.C. at alL Actions such
as this are dsential to see that the nation'S major urban cerlters with substantial minority
?,pulations, such as Detroit, Newark and many others are not denied service on racial, \nvidim~

or other self~ng groun.ds, while nearby communities are served. Thus the Commission shouk "_
require an OVS operator providing service. in an area near a municipality.with a slgrifiC20t
minority or 10\..' income population to stan providing service to [he hmer municipality \.\'ittin (\l,,:"

years of its starting to provide selViee to the nearby community (and to provide service to all areL\
of the rninority{low income community within four years of starting to provide service in the neart'y
community). Only an ab:'Jolutc requirement such as this wiH prevent OVS operators from rediinirf,
many of this nation's cities. If OVS operators wish to have the. benefirs ()f r~laxed regubtk,l'j ttt\
must accept the burden of strong measuresagaimt discdmfnacion,

Ml1nicip;~i1ties would stili b~ able to act In the cenifIC1Hion process or pursuant w the rig"
to obtain just cornpensalion if the res.ult of the pref:eding were ;m.lppropriate for the mrnl(':,:,l!i
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QVS Unav!!itabk W Ca~: rile reaS(H'l" set fcrth above further ill~jstrate why ulbl<:
operators should not be able to "switch" to being an OVS operator. This would lead to clain:s on
their part that lLe dwelling units per mile, 8.n[i~fecililiilig or other requirements in their franc':lise~

nQ longer apply, v,'ith the fisks of no cahle service or riis-crimination in servtc",t'. described above

ConeJ.y.sL®: Agail"'4 'W,~ a.ppreciate YOuI' InccUng with U~. We believe this i~sue WhICh you
raised is viU; v\"ith t;encus impficatfoti.') and hope: the preceding alialy!oi:<o and lccumme.ndation. i~

helpfuL

V/.>.~RNI !~•.fj RIDDERING, SCHMIDT &r--HOWLETTUr
"/';. {i Ii

! "'-U,d1YI /.,( f·/b
7 John W Pestle

JWPjnk

cc: Mr. Rick Chessen. Cable services Bureau
Mr. Gary laden, Cable Services Bureau


